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BEF THE BOARD OF ER RS OF EAST BRADFORD TOWNSHIP
CHESTER COUNTY, PENNSYLVANIA

IN RE: THE APPLICATION OF JOHN DRURY,
FORMERLY THE APPLICATION OF SPOTS, INC.
TO UTILIZE THE CLUSTER DEVELOPMENT
OPTION AS A CONDITIONAL USE.
DECISI

This is an application to utilize the cluster development option as a conditional use with
respect to a 16.8 +/- acre tract located at 415 Birmingham}Road, East Bradford Township, Chester
County, Pennsylvania (the “Property”™)

Hearings were held on Wednesday, March 26, 1997 at 7:30 P.M., Tuesday, May 13, 1997
at 6:30 P.M,, Wednesday, June 25, 1997 at 7:00 P.M., and Tuesday, August 5, 1997 at 7.00 P.M.
Present at the hearing were Chairman of the Board of Supervisors John T. Jordan, Supervisor
Thomas A. Egan, and Supervisor John H. Spangler, Esquire. Also present were the Township
Solicitor Ross A. Unruh, Esquire, Township Manager Michael P. Lynch, and Township Engineer
Robert F. Harsch,

The Applicant was represented by John E. Good, Esquire, who presented testimony by means
of a variety of witnesses and exhibits. The following individuals were recognized as parties: Carol
Chop, 304 Berry Lane; Patricia Colvin, 305 Berry Lane, Keith Fetter, 401 Allegiance Drive; and
Michael O’Malley, 402 Allegiance Drive.

All members of the Board have made themselves familiar with the application, testimony and

exhibits, After reviewing all the information received, the following facts are found by the Board:
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1.

L_FINDINGS OF FACT

The initial Applicant was Spots, Inc., which had been the equitable owner of

the Property. The Property is owned in fee by Dr. William Limberger and his wife. On June 25,

1997, Spots, Inc. assigned its Agreement of Sale with Limbergers and interest in this application to

John A. Drury who then became both the equitable owner of the Property and also the Applicant.

2,

Applicant filed the application to utilize the cluster development option as a

conditional use pursuant to Sections 115-49 and 115-77 of the East Bradford Code (“Code”).

3.

During the hearings, the following exhibits were presented into the record:

T-1

T-2

T-3

T-4

T-5

T-6

Proof of Publication;

The application;

A January 6, 1997 Memorandum from Robert F. Harsch,
Township Engineer;

A January 30, 1997 Memorandum from Robert F. Harsch,
Township Engineer;

A February 28, 1997 Memorandum from Robert F. Harsch,
Township Engineer;

A March 5, 1997 Memorandum from Michael P, Lynch,
Township Manager;

An April 3, 1997 review letter from the Chester County

Planning Commission;
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T-10

1

An April 10, 1997 Memorandum from Robert F. Harsch,
Township Engineer;

A May 6, 1997 Memorandum from John D. Snook, Associate
Director of the Environmental Management Center;

A May 19, 1997 correspondence from the Chester County
Health Department;

A February 12, 1997 correspondence from Mark M. Rowan
on behalf of Spotsl Inc. to John E. Good, Esquire and
attached thereto notices to the persons required by the Code;
Subdivision sketch of the Property prepared by Lake Roeder
Hillard & Beers dated December 17, 1996;

Subdivision sketch of the Property prepared by Lake Roeder
Hillard & Beers dated March 20, 1997 and depicting proposed
lot lines;

Subdivision sketch of the Property prepared by Lake Roeder
Hillard & Beers dated March 20, 1997 depicting no lot lines;
Subdivision sketch of the Property prepared by Lake Roeder
Hillard & Beers dated March 20, 1997,

A January 30, 1997 Memorandum from Robert F, Harsch,

Township Engineer;




Di\Wordperfect Documents\Diane\EASTBRAD\SPOTS DEC September 11, 1997

A-10

A-11

A-12

A-13

A January 30, 1997 Memorandum from Robert F, Harsch,
Township Engineer;

A March 7, 1997 correspondence from Robert F. Harsch to
Glen Stinson, Pennsylvania Department of Environmental
Protection;

Plan of the Property prepared by the Environmental
Management Center dated 5/5/97 showing in blue outline the
initial proposed layoﬁt and in brown outline an alternate layout
of the access road and dwelling unit footprints;

Another plan prepared by Environmental Management Center
éhowing the proposed open space and lot configuration for the
proposed layout set forth in Exhibit A-9;

Alternate ‘A’ conditional use plan - sketch plan prepared for
the subject Property by Edward B. Walsh & Associates, Inc.
dated 8/5/97,

Alternative ‘B’ conditional use plan - sketch plan of the
Property prepared by Edward B, Walsh & Associates, Inc.
dated 8/5/97,

Revised‘application submitted by John Drury;
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A-14 - An August 20, 1997 correspondence from John E. Good,
Esquire to Michael P. Lynch, Township Manager;

P-1 - August 5, 1997 Memorandum from Thomas J. Conmitta,

P2 - August 19, 1997 Memorandum from Thomas J. Comitta,

4, The Property is located in the R-2 Residential Zoning District.

5. Since the Applicant did not want to develop the Property into two (2) acre
lots, the plan which accompanied the application proposed using the cluster option in order to
develop the Property with either smaller size lots or no loés lines.

6. The Property is held in single separate ownership and shall be developed
according to a single plan with common authority and common responsibility.

7. With respect to site characteristics, the Property is bound on the west by
Birmingham Road, on the north by a single family home development known as Royalwood, and on
the east and south by single familly home development known as Allegiance.

8. On the southwest portion of the Property is located a spring house, a barn,
veterinarian clinic, two sheds, and the dwelling.

9. The structures referred to in paragraph 8 are accessed from Birmingham Road
by means of two driveways.

10.  The rest of the Property is primarily an open field which slopes fairly gently
to the southwest, with a hedgerow running north and south approximately in the middle of the

Property.
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11, The dwelling and barn are listed as Class I - Historic Resource, Applicant is
seeking no benefit under the Code because these are historic structures.

12.  The Environmental Impact Assessment (EIA) which accompanied the initial
application purported to demonstrate how the tract warrants use of the flexibility in design permitted
by the Cluster Development Option provisions of the Code. A new EIA was not presented with the
subsequent application from Mr. Drury.

13, The plan with the initial application depicted nine (9) lots on a cul-de-sac
located on the northern portion of the property, and three (5) lots on the southern portion with each
of the three (3) existing étructures to be on separate lots,

14, Since the application was assigned to John A. Drury, the lot layout has
changed and the Applicant is proposing either alternate A depicted on Exhibit A-11 or alternate B
depicted on Exhibit A-12. The Applicant has reserved the right to elect which alternative may be
pursued.

15.  The proposed lot layouts shown on Exhibits A-11 and A-12, which were
presented to the Township during the hearing on August 5, 1997, are similar to each other, with a
minor modification to a lot layout around the bulb of the cul-de-sac, a modification to the restricted
open space, and a different stormwater management design. Exhibit A-11 utilizes ground water
recharge which would permit the stormwater management basin to be part of the open space and
Exhibit A-12 utilizes a conventional stormwater management basin in which case the area of the

stormwater management basin would be deducted from the open space.
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16.  During the hearing on August 5, 1997, ;t was proposed by Mr, Drurj that all
existing structures will be on one lot which will be owned, maintained and occupied by him,

17 Ineither the layout depicted on Exhibit A-11 or the layout depicted on Exhibit
A-12, no house will be closer to each other than twenty-five (25) feet.

18, Applicant agreed to a condition that the configuration of the dwelling unit
footprints would be as depicted on either Exhibit A-11 or A-12.

19.  Applicant is proposing that the new lots shall be approximately 18,000 square
feet. \-

20.  Under either layout set forth on Exhibits A-11 and A-12, Applicant seeks ten
(10) lots, nine (9) of which will be now on the cul-de-sac, which is an increase of two (2) lots from
the number of lots on the cul-de-sac shown on the plan with the initial application (i.e., seven (7)
lots).

21, Applicant represented that the proposed layout set forth in Exhibits A-11 and
A-12 can be engineered to meet the requirements of the ordinance, but if it is not possible to do so,
and it is necessary to lose lots in order to comply with the Code requirements, the Applicant
understands this conditional use approval does not guarantee any particular number of lots.

22.  Applicant is not requesting at this time any waivers from the subdivision
regulations of the Code. However, it may be necessary to receive relief from street radius
requirements of the subdivision regulations of the Code and restrictions in the Zoning Ordinance on

construction of roads and storm drains through twenty percent (20%) slope areas.
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\‘\\23) Applicant made no commitment and seeks no relief at this time with respect
to the use of the barn and/or veterinarian office.
—_—

24.  Applicant agreed to a condition that the existing hedgerow would be
maintained except where a development road needs to be constructed. Therefore, all other structures
would be kept far enough away from the hedgerow so as not to interfere with its continuing vitality,

25.  Applicant is proposing at this time that he will maintain the open space and the
stormwater management facilities, thereby obviating the need for a homeowners’ association.

26.  Thereason the Applicant wants to take care of the open space is so that he can
have ten (10) acres which qualifies for Act 319 tax assessment relief,

27.  If the Applicant is unable to qualify for Act 319, or for any other reason,
Applicant reserves the right to establish a homeowners’ association to take care of the open space
and/or the stormwater management facilities.

28.  Applicant appears to meet the open space area requirements of the Code on
both Exhibits A-11 and A-12.

29.  The open space area utilized by the Applicant in the southwest portion of the
Property is substantially free of structures and pavement, and is contiguous with the other open space
on the Property. The area in the southwest portion of the Property is separated by a portion of open
space which cannot be counted as open space for density purposes. However, there is no break in

the open space.
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30.  Applicant shall comply with a restricted open space requirements of Section
115-50 of the Code.

31.  Although a wetland delineation was not done, Exhibits A-11 and A-12
submitted by the Applicant indicate the likelihood of wetlands located in this southwest portion of
the Property and around the existing spring house.

32.  Applicant agreed to a condition that a wetlands delineation would be
accomplished at the time of preliminary subdivision application.

33, The initial Applicant, Spots, Inc., ha& agreed to landscape along the northern
and eastern boundaries in an effort to minimize the impact on surrounding properties,

Qb Sanitary sewage facilities may not be able to be located on each lot and,
therefore, such facilities will have to be located in the open space.

35.  Applicant agrees to a condition granting the necessary easements for the
sanitary sewage facilities.

36.  The cost of installing public sewers is so great that it is not practical.

37.  Applicant’s proposal for the entire road system and the stormwater
management system appear to be feasible, However, detailed engineering regarding same rﬁust be
presented at the time of the preliminary subdivision application.

38.  The neighboring property owners on the north, who have approximately one
(1) acre lots, and the neighboring property owners on the east, who have between one (1) and two

(2) acre lots, expressed concern with:
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a. The small size of the proposed lots (i.e. 18,000 square foot) and the
negative impact that the small lots will have on the value of their property. |

b. The close location of the compact grouping of the proposed hémes on
the cul-de-sac to their homes.

C. The fact that the existing homes will have direct views of ten (10)
houses which are located very close together around the proposed cul-de-sac.

39. Therefore, at this time, insufficient conclusive evidence has been presented to
demonstrate that both plans, Exhibit A-11 and Exhibit A-12; preserve to the extent possible the view
sheds in the area.

40.  To asignificant extent, the open space configuration appears to benefit the lot
to be owned by the Applicant.

41.  Therefore, at this time, insufficient conclusive evidence has been presented to
demonstrate that the cluster designs set forth in Exhibits A-11 and A-12 proposed by the Applicant,
have the effect of creating more open space and protecting more environmentally sensitive area than
under a two (2) acre lot design.

42, More particularly, there is insufficient conclusive evidence that the proposed
open space has been configured to minimize the negative impact of the development, minimize the
intrusion into the public and private views on or off site, and maximize the conservation of site
features identified as having particular conservation value.

43.  Public water will be supplied by the Philadelphia Suburban Water Company.

10
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44.  Detailed engineering will be required to confirm that the area aﬁd bulk
requirements set forth in the Cluster Development Option sections of the Code have been met,

45.  Applicant shall establish compliance with all applicable zoning and subdivision
requirements for the R-2 Residential District and obtain preliminary and final subdivision approval,

46.  Applicant shall obtain all other governmental permits dealing with such matters
as sanitary sewage, road construction, and stormwater management,

(\ 1‘19 No fume, smoke or odors will emanate from the site.
\48. No portion of the development ad\;érse]y affects the Flood Plain District.

49.- So long as the conditions of approval set forth herein are complied with, the
proposed use will not substantially injure or detract from the use of the neighborhood property or
from the character of the neighborhood, and the uses of the properties adjacent to the area included
in the proposed plan are adequately safeguarded.

50.  So long as the conditions of this Decision are complied with by the Applicant,
the proposed development should not have a negative effect on the logical, efficient and economical
extension of public services and facilities such as public water, sewer, police and fire protection,
public schools and existing road system.

II. DISCUSSION
A conditional use has been considered by the courts to be similar to a special exception. More
particularly, the existence of a conditional use indicates a legislative decision that the use is consistent

with the zoning plan and should be denied only where the adverse impact upon the public interest

11
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exceeds that which might be expected under normal circumstances. Brentwood Borough vs. Cooper,

431 A.2d 117 (1981). Therefore, where an Applicant brings himself within the terms of a conditional
use, the application must be granted unless the evidence indicates that the use will result in substantial

injury to the public interest. Susquehanna Township Board of Commissioners vs. Hardee's Food

Systems, Inc., 430 A.2d 367 (1981). Also, reasonable conditions may be imposed upon the granting
of a conditional use. Abcon, Inc, vs, Horsham Township Council, 103 Montg. Co. L.R. 114 (1977).
The application before this Board, when considered in light of the testimony presented
at the hearing, does not demonstrate conclusively in all réépects compliance with the provisions of
the Cluster Development Option of the East Bradford Code. There are still some areas of concern
which must be addressed. The Board is particularly concerned by the increase in the number of lots
on the cul-de-sac from seven (7) lots in the initial application to nine (9) lots in Mr. Drury’s
application. Hence, as a part of the Decision and Order granting the application, reasonable
conditions have been enumerated as provided by law.
III,_ ORD

AND NOW, this L »ﬂ’Hay of September, 1997, pursuant to Section 115-14A

(incorporating by reference Section 115-10.E(2)) and Section 115-49 of the East Bradford Code, the
Board of Supervisors of East Bradford Township HEREBY GRANTS Applicant, John A. Drury,
permission to utilize the cluster option to have lots less than two (2) acres as a conditional use on the
Property described in the application; provided that the Applicant conforms with the application, the

testimony, and exhibits presented at the hearing, to the extent that they are consistent with this Order;

12
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and subject to the following conditions which, unless specified otherwise, shall be complied with by
the time Applicant submits his application for subdivision/land development approval of the Property:

1. To the extent not inconsistent with this Order, the design of the cluster
development shall be substantially in accordance with the exhibits and testimony presented by the
Applicant and in particular based upon the plans submitted as Exhibits A-11 and A-12. However,
the Board of Supervisors retains the authority to further modify the site design without the necessity
of reopening this conditional use approval, in any manner which the Township and the Applicant shall
mutually agree upon. |

2, Applicant shall obtain all necessary permits from all required governmental
agencies, including but not limited to, PADEP, PennDot, Chester County Health Department, and the
Chester County Soil Conservation Service, with respect to, but not limited to, sanitary sewer systems,
road intersection design, sanitary sewer and stormwater management,

3. No work on the Property shall start until the NPDES permit is issued by the
Chester County Soil Conservation Service for stormwater discharges. No building permit shall be
issued until the sanitary sewer and public water supply systems are approved and permits are granted
by the appropriate governmental agencies, including East Bradford Township.

4, This Order shall be considered only to be granting of conditional use approval

for utilization of the cluster option.

13
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5. The preliminary and final plans shall comply with all other East Bradford
Ordinances including, but not limited to, the Subdivision and Land Development Ordinance, except
for any specific waivers which may be granted by the Board of Supervisors.

6. Accordingly, although Applicant claims entitlement to ten (10) lots, the actual
number of lots for which Applicant actually receives permission shall be dependent upon:

a. Presentation to the Board of Supervisors of additional evidence which
demonstrates conclusively compliance with the Cluster Development Option sections of tf\e Code,
and in particular, the provisions of Section 115-49A and F

b. The preliminary and final subdivision plans complying with all
Township Ordinances including, without limitation to, the Subdivision and Land Development
Ordinance, and all other applicable governmental requirements.

7. Applicant shall be required to present at the time of preliminary and final
subdivision application, landscape plans depicting landscaping along the northern and eastern
boundaries and in all other respects complying with Sections 115-52 and 115-54 of the Code.

8. Applicants shall deliver to the Township open space documentation which shall
be satisfactory to the Township and shall comply with Section 115-50 of the Code.

9. Applicant shall submit for approval an open space management plan which
shall be incorporated by reference into the open space documentation which shall be record of the

chain of title pursuant to Section 115-50 of the Code.

14
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10.  The preliminary and final plans shall address in greater detail the effects of the
proposed stormwater discharges from the site. All stormwater management designs, including
materials to be used in structures, shall be subject to the approval of the Township Engineer.

11. No work shall occur on the site until temporary stormwater management
facilities are constructed and operating to the satisfaction of the Township Engineer, and provisions
are made to limit silt discharges from the property. Applicants shall incorporate into their stormwater
management and erosion and soil control plans, comments of the Chester County Soil Conservation
Service and receive that agency's approval of the plans and‘sequence of construction. Furthermore,
because matters with regard to final grading and drainage may be affected by grades and ﬁnai
locations in the field, the Board reserves the right to require such alterations to the stormwater
drainage and erosion control systems as may be reasonably necessary to prevent the discharge of
storm drainage across pathways, against buildings, and to cure problems of erosion occurring because
of inadequate construction methods or design. More specifically, upon notice by Township to
Applicants of unsatisfactory drainage or erosion conditions, the developer shall have whatever time
is specified in said notice to correct the condition(s) in accordance with the Township's direction,
which may include the installation of additional piping and such other corrective measures as are
necessary to redirect drainage flows and to restore the surface of the ground and/or to prevent further
erosion. In addition, except as provided herein, no disturbance in ground surface shall be permitted
between October 15 and February 15 of each year; and prior to October 15 of each year all disturbed

ground surface not built upon shall be stabilized by planted material or mulch, unless authorized by

15
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the Board of Supervisors. However, this prohibition shall not be applicable to the location of building
pads, foundations and areas immediately contiguous to site work or buildings.

12, Applicant shall take whatever measures are necessary, appropriate and
approved by the Township Engineer during the design and construction phases to preserve the
existing hedgerow except where the development road will transverse it. In the event of disturbance
of the hedgerow, other than where the development road will transverse it, Applicant shall restore
the hedgerow.

13, Applicant shall submit to the Townsﬁip executed land development agreements
(as required by the Ordinances of the Township), with security (in an amount and form to be
determined by the Township), required to guarantee completion of the public improvements.

14, Failure of Applicants to comply with any of the conditions contained herein
shall make this Order voidable. Upon breach of any condition by Applicants, it shall be the sole
option of East Bradford Township to void and thereby revoke this Order. The failure of East
Bradford Township to enforce a condition shall not be construed as a waiver of the right of the
Township to, at any time, enforce the condition or any other condition. Determinations of
compliance with the conditions and/or requests for modifications of conditions shall be made only at

a public meeting of the Board of Supervisors.

16
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15. Not only the Applicants, but their heirs, assigns and successors in interest, shall

be bound by and subject to this Order.

o A’ITEST: BOARD OF SUPERVISORS OF

h EAST BRADFORD TOWNSHIP

7
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